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STATEMENT OF ISSUES

[1] Whether the Appellant was entitled to a jury instruction on N.D.C.C. 839-20-
14(2).
[12] Whether the district court erred in denying the Appellant’s motions to

dismiss.



STATEMENT OF CASE

A. Nature of Case and Course of Proceedings
[13] Joshua Ryan Taylor (hereinafter referred to as “Taylor”), appeals from a
judgment of criminal conviction in the district court of Richland County. On
February 16, 2017, Taylor was charged with Refusal to Submit to a Chemical
Test. On April 24, 2017, a Dispositional Conference was held at which Taylor
moved to dismiss the charge “on lack of evidence.” (Dispositional tr. Pg. 1, L. 20-
24). The district court denied Taylor’s motion. (Dispositional tr. Pg. 2, L. 10-13).
[14] During a pretrial conference on July 27, 2017, Taylor requested a jury
instruction on N.D.C.C. §39-20-14(1), which request was denied by the district
court. (Trial tr. Pg. 1, L. 2-12; Trial tr. Pg. 5, L. 3-15; Trial tr. Pg. 6, L. 8-10; Trial
tr. Pg. 73, L. 18-25; Trial Tr. P. 74, L. 1-7). A jury trial was held immediately
following the pretrial conference. After the State and Taylor presented evidence at
trial, Taylor renewed his motion to dismiss and the district court again denied
Taylor’s motion. (Dispositional tr. at 20; Trial tr. at 19). The jury returned a
verdict of guilty. On August 24, 2017, a Notice of Appeal was filed and docketed
with the district court in Richland County.
[15] Taylor appeals from the district court’s refusal to include Taylor’s proposed
jury instruction in the district court’s instructions to the jury. Taylor also appeals

from the district court’s denial of Taylor’s motions to dismiss.



B. Statement of Facts
[16] On February 16, 2017, Deputy Steve Gjerdevig of the Richland County
Sheriff’s Department was conducting stationary patrol at approximately 2:30 a.m.
when he observed Taylor’s vehicle fail to stop at a stop sign in Wahpeton. (Trial
tr. Pg. 36, L. 5-18). Deputy Gjerdevig smelled an odor of alcohol coming from
Taylor, observed that Taylor’s speech was slurred and observed that Taylor’s eyes
were red and bloodshot. (Trial tr. Pg. 39, L. 15-23). Deputy Gjerdevig read the
North Dakota Implied Consent Advisory to Taylor and requested that Taylor
submit to an on-site screening test. (Trial tr. Pg. 41, L. 7-25; Trial tr. Pg. 42, L. 1-
11). Taylor refused to submit to the on-site screening test. (Trial tr. Pg. 42, L. 12).
Deputy Gjerdevig asked Taylor if he had consumed alcohol and Taylor responded
that he had consumed alcohol four hours prior to the traffic stop. (Trial tr. Pg. 42,
L. 13-19). Taylor was placed under arrest and transported to the law enforcement
center. (Trial tr. Pg. 42, L. 23-25).
[17] At the law enforcement center, Deputy Gjerdevig re-read the North Dakota
Implied Consent Advisory to Taylor. (Trial tr. Pg. 45, L. 13-25; Pg. 46, L. 1-2).
Deputy Gjerdevig requested that Taylor submit to a breath test at the jail and

Taylor refused. (Trial tr. Pg. 46, L. 6-8).



STANDARD OF REVIEW
[18] A trial court’s jury instructions are reviewed by this court under the “clearly

erroneous” standard. State v. Eldred, 1997 ND 112, 33, 564 N.W.2d. 283.

[19] This Court has outlined the standard of review on a motion to dismiss in a
criminal case. The Court “will not reverse a trial court’s findings of fact in
preliminary criminal proceedings if, after the conflicts in the testimony are
resolved in favor of affirmance, there is sufficient competent evidence fairly
capable of supporting the findings and if the trial court’s decision is not contrary to

the manifest weight of the evidence.” State v. Berger, 2001 ND 44, 1 11, 623

N.W.2d 25 (2001).

LAW AND ARGUMENT
[110] A criminal jJudgment was entered against Taylor following a jury trial.
Taylor timely filed this appeal under N.D.R.App.P. 4(b). This Court has
jurisdiction over this appeal under N.D. Const. art. VI 8§ 2 and 6 and N.D.C.C.
§29-28-03.

I. The Appellant was not entitled to a jury instruction on N.D.C.C.
839-20-14(1) and the district court’s instructions to the jury as a
whole fairly and adequately informed the jury of the applicable law.

[f11] Jury instructions are reviewed “as a whole to determine whether the
instructions fairly and adequately informed the jury of the applicable law.” State v.
Zajac, 2009 ND 119, 11, 767 N.W.2d 825. “The district court is not required to

instruct the jury in the exact language sought by a party if the instructions are not



misleading or confusing, and if they fairly advise the jury of the law on the
essential issues of the case.” Id. at | 12.

[112] “A court errs if it refuses to instruct the jury on an issue that has been
adequately raised.” State v. Ness, 2009 ND 182, { 13, 774 N.W.2d 254. “A court,
however, may refuse to give an instruction that is irrelevant or inapplicable.” Id.
[113] Taylor argues that the District Court erred in denying Taylor’s proposed
jury instruction on N.D.C.C. 839-20-14(1). Taylor was charged by way of uniform
traffic complaint with violation of N.D.C.C. §39-08-01(1)(e).

[114] N.D.C.C. 839-08-01(1)(e) was amended effective August 1, 2017, to
remove subsection 3. N.D.C.C. 839-08-01(1)(e)(1) and N.D.C.C. §839-08-
01(2)(e)(2) criminalize the refusal of a chemical test or tests. Prior to August 1,
2017, N.D.C.C. §39-08-01(1)(e)(3) criminalized the refusal of an onsite screening
test or tests. As of the date of Taylor’s arrest for Refusal to Submit to a Chemical
Test on February 16, 2017, and before the aforementioned amendment took effect
on August 1, 2017, it was still a crime to refuse an onsite screening test in the state
of North Dakota.

[115] Deputy Gjerdevig testified at trial that he observed Taylor fail to obey a
stop sign in violation of N.D.C.C. 839-10-44(3) but Taylor disputes Deputy
Gjerdevig’s testimony. (Trial tr. Pgs. 36-37). A violation of N.D.C.C. 8§39-10-
44(3) is classified as a moving violation under N.D.C.C. 839-06.1-09. Taylor
argues on appeal that if there was no stop sign violation, he could not have been

found guilty of violating N.D.C.C. 839-08-01(1)(e)(3), which is refusal to submit



to an onsite screening test. N.D.C.C. 839-20-14(1) requires that a law enforcement
officer must have reason to believe that an individual has committed a moving
traffic violation or was involved in an accident as a driver before the law
enforcement officer can demand that a driver submit to an onsite screening test.
Taylor argues he was charged with violating N.D.C.C. §39-08-01(1)(e)(3) and
therefore he was entitled to a jury instruction on the onsite screening test statute,
N.D.C.C. §39-20-14(1).
[116] The discussion between Taylor, the State and the district court at the pretrial
conference, however, was that Taylor was being charged not with refusing the
onsite screening test under N.D.C.C. 839-08-01(1)(e)(3) but rather that Taylor was
charged with refusing a chemical test under N.D.C.C. 839-08-01(1)(e)(2). (Trial tr.
Pg. 1, L. 10-25; Trial tr. Pgs. 2-6).
[117] At the pretrial conference, the district court discussed Taylor’s requested
jury instruction on N.D.C.C. §39-20-14(1), telling Taylor: “And that’s in
regarding to the PBT test. The citation is actually 39-08-01(e)(2) — is the charge —
S0, that is the language that | put in the jury instructions on page 6.” (Trial tr. Pg.
1, L. 16-18). The State confirmed that Taylor was charged with violating N.D.C.C.
839-08-01(1)(e)(2), stating at the pretrial conference:
Well, like the Court indicated, Mr. Taylor is charged with 39-08-01(e)(2)
and that’s part of North Dakota law provides that if he’s found to have
refused a chemical test after driving or being in actual physical control of a
vehicle on a road or highway or a public right of access he must submit to a

chemical test.

(Trial tr. Pg. 2, L. 8-13).



[118] This Court ruled in City of Minot v. Bjelland, 452 N.W.2d 348 (ND 1990),

that a uniform traffic citation that referenced N.D.C.C. §39-08-01 was “sufficient
to alternatively plead violations of both subsections (1)(a) and (1)(b).” Bjelland,
452 N.W.2d 348, 350. Therefore, although the uniform traffic complaint in the
present case alleged a broad violation of N.D.C.C. §39-08-01(1)(e), that charging
document was sufficient to plead a violation of N.D.C.C. 839-08-01(1)(e)(2).
[119] Even assuming for argument’s sake that Taylor was charged with N.D.C.C.
839-08-01(1)(e)(3), it was improper and untimely for Taylor to make this legal
argument either at or immediately prior to trial. Instead, Taylor was required to
raise in a pretrial motion any arguments regarding reasonable, articulable

suspicion to stop his vehicle. State v. Webster, 2017 ND 75, 891 N.W.2d 769.

[120] An argument similar to the one being offered by Taylor was addressed by

this Court in State v. Webster, 2017 ND 75, 891 N.W.2d 769. The defendant in

Webster argued that the district court erred in failing to instruct the jury on
N.D.C.C. 839-20-14(1). Id. at 1 11-12. This Court in Webster cited to State v.
Neset, 462 N.W.2d 175, 176-168 (N.D. 1990) to address the defendant’s argument
regarding the prerequisites for a law enforcement officer to demand an onsite

screening test. Webster at  22. This Court held in Webster that a “motion to

‘dismiss and suppress’ on the ground an arresting officer did not have articulable
reason to initially stop a defendant’s vehicle must be raised before trial and the
failure to make a required pre-trial motion was a waiver under N.D.R.Crim.P. 12.”

Webster at § 22.

10



[121] The present case can be distinguished from Webster in that the defendant in

Webster was charged with refusal to submit to an onsite screening test. However,

the Court’s analysis in Webster nevertheless applies to the present case on the

issue of necessity to instruct the jury on 839-20-14(1). This Court in Webster
further held:

We are not persuaded the reference to N.D.C.C. §39-20-14 in N.D.C.C. 839-08-
01(2)(e)(3) incorporates the requirements for requesting an onsite screening test as
an element of the offense of refusing an onsite screening test. We note the statute
criminalizing refusal of a chemical test in N.D.C.C. 839-08-01(1)(e)(2) also
incorporates the requirements of N.D.C.C. §39-20-01, which requires an officer to
arrest a driver upon probable cause before requesting a chemical test. Probable
cause for an arrest is a legal question subject to a pre-trial motion, and we decline
to construe the requirements for requesting an onsite breath screening test in a
different manner.

Webster at  22.

[122] By arguing that he was entitled to a jury instruction on N.D.C.C. 839-20-
14(1), Taylor essentially argues that the State is required to prove additional
elements at trial, an argument this Court rejected in Webster. “[T]he requirements
for an officer to request an onsite breath screening test constitute a legal issue for
determination before trial and are not essential elements of the crime of refusing
an onsite breath screening test under N.D.C.C. 839-08-01(1)(e)(3).” Webster at
123.

[123] The district court correctly recognized that instructing the jury on N.D.C.C.
839-20-14(1) would have resulted in submitting to the jury an issue of law, not

fact. The district court’s decision to deny Taylor’s proposed jury instruction was

not clearly erroneous. The district court correctly declined to submit an issue of

11



law to the jury and its instructions to the jury, taken as a whole, fairly and
adequately instructed the jury on the applicable law.

I1. The district court did not abuse its discretion in denying the

Appellant’s motion to dismiss.

[124] Taylor argues the district court erred in denying both Taylor’s motion to
dismiss at the Dispositional Conference on April 24, 2017, and Taylor’s renewed
motion to dismiss made at the close of evidence at trial on July 27, 2017. Taylor
argues that the district court should have dismissed the charge against him due to a

lack of evidence and he cites Brady v. State of Maryland, 373 U.S. 83, 83 S.Ct.

1194, 10 L.Ed.2d 215 (1963) for the proposition that the State committed a
“violation of the Brady rule” in not preserving audio and video from Taylor’s
interaction with Deputy Gjerdevig.

[125] A discovery motion made under N.D.R.Crim.P. 12(b)(3)(E) must be made
before trial. Pursuant to N.D.R.Crim.P. 12(c)(1), “[t]he court may, at the
arraignment or as soon afterward as practicable, set a deadline for the parties to
make pretrial motions and may also schedule a motion hearing.” Taylor received a
copy of the Notification of Assignment and Case Number, which was filed with
the Court on March 14, 2017. (Appellee App. 1). The following statement was
printed near the bottom of the Notification of Assignment and Case Number: “The
deadline for MOTIONS and PLEA AGREEMENTS in this case will be the date of
the Dispositional Conference. The Court must be notified of any binding plea

agreements by that date. Any pleas after that date will be open pleas.” The

12



Dispositional Conference was then held on April 24, 2017, but Taylor failed to file
a written motion either before or after that date.

[126] Taylor attempted to improperly dispose of the present case through the use
of an oral motion to dismiss. “[T]he purpose of a motion to dismiss is to test the
sufficiency of the information or indictment. It is not a device for summary trial of
the evidence, and facts not appearing on the face of the information cannot be

considered.” State v. Bornhoeft, 2009 ND 138, 19, 770 N.W.2d 270, quoting State

v. Howe, 247 N.W.2d 647, 652 (N.D.1976). Taylor was not challenging the
sufficiency of the uniform traffic complaint. Instead, he attempted to conduct a
trial at the Dispositional Conference without presenting evidence. Taylor also
provided no notice to the State of his intention to hold a “summary trial of the
evidence” at the Dispositional Conference.

[127] Taylor argued that the present case must be dismissed “on lack of
evidence.” (Dispositional tr. Pg. 1, L. 21). Taylor continued: “The only thing they
have is the affidavit of the sheriff, who in his own statement admits that he was
facing the opposite direction. Lacking the traffic stop to request the breathalyser.”
(Dispositional tr. Pg. 1, L. 21-24). Taylor could have properly put forth any legal
arguments by filing a brief and presenting evidence at a pretrial motion hearing
but he failed to do so. Taylor exercised his opportunity to challenge the facts of the
case when he called a witness at trial and when he cross-examined the State’s

witness.

13



[128] Taylor essentially argues that his charge must be dismissed because the
State could not produce evidence that apparently was never in existence. The issue
of missing evidence was discussed at the Dispositional Conference. After the
district court asked whether discovery had been completed, the State responded
that discovery materials had been prepared for Taylor. (Dispositional tr. Pg. 1, L.
5-8). Taylor was then asked by the district court whether he was satisfied that
discovery had been completed. (Dispositional tr. Pg. 1, L. 9-10). Taylor
responded: “I believe so. It sounds like what | was waiting on is unrecoverable.”
(Dispositional tr. Pg. 1, L. 11-12). After Taylor moved to dismiss the charge for
“lack of evidence” at the Dispositional Conference, the State explained that the
patrol car video system was not operational. (Dispositional tr. Pg. 1, L. 20-24;
Dispositional tr. Pg. 2, L. 1-9).

[129] Taylor renewed his motion to dismiss following the close of evidence at
trial. (Trial tr. Pg. 72 L. 19). Taylor moved to dismiss based on an argument that
there was a conflict in the evidence presented at trial. (Trial tr. Pg. 72 L. 20-24).
He further argued that, “[w]ithout audio and video there is no proof of any crime.”
(Trial tr. Pg. 72 L. 24-25). The district court correctly responded that conficts in
the evidence were an issue for the jury to reconcile. (Trial tr. Pg. 73 L. 2-12).
[130] Taylor argues for the first time on appeal that the State has committed a
“violation of the Brady rule”. However, because the alleged violation involves

evidence that was never in existence, Taylor fails to meet even the first prong of a

14



four-part test in establishing a discovery violation under Brady. In State v. Goulet,

1999 ND 80, 593 N.W.2d 345 (1999), this Court stated:

To establish a Brady discovery violation, a defendant must show (1) the
government possessed evidence favorable to the defendant; (2) the defendant did
not possess the evidence and could not have obtained it with reasonable diligence;
(3) the prosecution suppressed the evidence; and (4) a reasonable probability
exists that the outcome of the proceedings would have been different if the
evidence had been disclosed.”

Id. at 1 15, citing State v. Sievers, 543 N.W.2d 491, 496 (N.D. 1996).

[131] In City of Bismarck v. Bauer, 409 N.W.2d 90 (1987), this Court addressed

the inadvertent erasure of a video tape showing the defendant performing physical
tests in a DUI case. Id. at 91. This Court discussed whether the erasure of the

video was a discovery violation under Brady, quoting State v. Eugene, 340

N.W.2d at 27: “[T]he State’s duty under Brady to perserve evidence arises only
after the State knows, or has reason to know, that the evidence is, or is claimed to
be, material and exculpatory.” Bauer, 409 N.W.2d 90, 93. The defendant in Bauer
moved to dismiss based on the State’s inability to produce the erased video on the
premise that “erasure of the videotape constituted destruction of exculpatory

evidence.” Bauer, 409 N.W.2d 90, 91. This Court in Bauer held that the district

court in that case did not err in denying the defendant’s motion to dismiss. Bauer,
409 N.W.2d 90, 93.

[132] In the present case, the government never possessed the evidence that was
the basis for the alleged discovery violation; due to an apparent equipment

malfunction, the audio and video evidence did not exist. (Dispositional tr. Pg. 1, L.

15



20-24; Dispositional tr. Pg. 2, L. 1-9). There is no way for the State to have
acquired knowledge in the present case of what audio or video might have been
captured had the deputy’s equipment not malfunctioned and whether that
information would have been exculpatory. The State provided Taylor with all
available evidence but the State cannot provide evidence that does not exist.

[133] Taylor’s motions to dismiss were not supported by any evidence and his
first motion to dismiss improperly sought to convert the Dispositional Conference

into a trial. Taylor’s motions were appropriately denied by the District Court.

CONCLUSION
[134] For the foregoing reasons, the State respectfully requests that Taylor’s

conviction be affirmed.

Dated this 29th day of January, 2018.

RESPECTFULLY SUBMITTED:

/sl Casey W. Moen

Casey W. Moen, (ND#07691)

Assistant State’s Attorney

Richland County State’s Attorneys Office
Law Enforcement Center

41339 Ave N

Wahpeton, ND 58075

(701) 642-7766
Richlandco_SA@co.richland.nd.us
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